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GOVERNMENT OF THE REPUBLIC OF FIJI
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AGREEMENT
between

MINISTRY OF [INSERT] FOR AND ON BEHALF OF THE GOVERNMENT OF THE REPUBLIC OF FIJI
AND
NAME OF THE SERVICE PROVIDER
THIS AGREEMENT (‘Agreement’) is made this _______ day of ______________ 2019.

	BETWEEN:
	· Ministry of [insert] for and on behalf of the Government of the Republic of Fiji of address (‘Government’);

	AND:
	· Name of the Service Provider [Insert details of entity]
 of address (‘Service Provider’)


(May individually be referred to as ‘Party’ and collectively as ‘Parties’)

WHEREAS:

IT IS AGREED that the Government engages the Service Provider according to the terms set out in this agreement. 

In consideration of which, the Government agrees to pay the Service Provider the Amount Payable, in the manner set out in Item 4.

The following documents shall form part of this Agreement:
Schedule A

-
Copy of the Government Tender Board approval letter to the 

Service Provider
Schedule B

-
Terms of Agreement 

Schedule C 

-
Scope of Services

Schedule D

-
Payment Schedule 
In interpreting the Agreement, if any term or provision of the above documents is inconsistent with a term or provision of another document, the term or provision of the document listed first in the list above shall have priority to the extent of any inconsistency.

SCHEDULE A

DETAILS

	Item 1

	Notice Details

Government
Address: Click here to enter text.
Telephone: Click here to enter text.
Facsimile: Click here to enter text.
E-mail: Click here to enter text.
Contact Person: Click here to enter text.
Designation: Click here to enter text.

Service Provider
Address: Click here to enter text.
Telephone: Click here to enter text.
Facsimile: Click here to enter text.
E-mail: Click here to enter text.
Contact Person: Click here to enter text.
Designation: Click here to enter text.


	Item 2
	Term of the agreement

(a) Commencement Date: insert date.
(b) Termination Date: insert date.

	Item 3
	Services

In this agreement, Services refer to insert details of Services as more particularly described in the Tender Documents.

	Item 4
	Amount Payable

The Government agrees to pay the Service Provider a total of $insert total cost of the Services VIP for the procurement of services.

	Item 5
	Bank Details of the Service Provider
Name of Account: Click here to enter text. 

Account Number: Click here to enter text.
Name of Bank: Click here to enter text.
Bank Address: Click here to enter text.


Signing page

EXECUTED AS AN AGREEMENT by the parties in witness thereof the day and year first before written.

	Executed for and on behalf of the Government of the Republic of Fiji by the Permanent Secretary for [INSERT] in the presence of:

	
	

	Signature of Witness
	
	[NAME OF PERMANENT SECRETARY]
Permanent Secretary for [INSERT]



	Name of Witness
	
	

	Occupation of Witness
	
	

	Address of Witness
	
	


	Executed for and on behalf of the [INSERT]in accordance with section 53 of the Companies Act 2015 by:
	
	

	Signature of Director
	
	Signature of Director / Secretary

	Name of Director (print)
	
	Name of Director / Secretary (print)


SCHEDULE B
Terms of Agreement
1 DEFINITIONS & interpretation

1.1 Definitions
In this document the following words and expressions have the meanings set out below, unless the context otherwise requires:

Agreement means this agreement between the parties and includes any attached appendices, schedules and any variations and amendments. 
Authorised Officer refers to the officer appointed by the Government to oversee the provision of the Services, or such other officer who may be deputised to oversee the provision of the Services.
Business Day means any day other than a Saturday, Sunday or a public holiday in Fiji.

Confidential Information means information that:

(a) is by its nature confidential;

(b) is designated by the Government as confidential; or

(c) a party knows or ought to know is confidential,

but does not include information that:

(d) is or becomes public knowledge other than by breach of this Agreement; or

(e) has been independently developed or acquired by the Service Provider.

Expiration Date means the end of the Initial Term.

Fee means the price payable to the Service Provider by the Government for the Services in accordance with the Appendix C.

Initial Term means the initial term specified in clause 2.1.

Services means the [INSERT] required to be performed by the Service Provider to [INSERT].

Term means the period from the Commencement Date until the expiration or earlier termination of this Agreement.

1.2 Interpretation

In this Agreement, unless the context otherwise requires: 

(a) headings are inserted for convenience only and do not affect interpretation;

(b) the singular includes the plural and vice versa, and a gender includes other genders;
(c) another grammatical form of a defined word or expression has a corresponding meaning;
(d) a reference to a clause, paragraph or schedule is to a clause or paragraph of, or schedule to, this Agreement, and a reference to this Agreement includes any schedule;
(e) a reference to a document or instrument includes the document or instrument as assigned, novated, altered, supplemented or replaced from time to time;
(f) a reference to $ or dollars is to Fijian currency;
(g) a reference to time is to Suva, Fiji time;
(h) a reference to a party is to a party to this Agreement, and a reference to a party to a document includes the party’s executors, administrators, successors and permitted assigns and substitutes;
(i) a reference to a person includes a natural person, partnership, body corporate, association, governmental or local authority or agency or other entity;
(j) a reference to a statute, ordinance, code or other law includes regulations and other instruments under it and consolidations, amendments, re-enactments or replacements of any of them;
(k) the meaning of general words is not limited by specific examples introduced by including, for example or similar expressions;
(l) any agreement, representation, warranty or indemnity by two or more parties (including where two or more persons are included in the same defined term) binds them jointly and severally;
(m) any agreement, representation, warranty or indemnity in favour of two or more parties (including where two or more persons are included in the same defined term) is for the benefit of them jointly and severally;
(n) a rule of construction does not apply to the disadvantage of a party because the party was responsible for the preparation of this Agreement or any part of it;
(o) a reference to ‘sole discretion’ means not having to consider the interest of other parties when giving a consent, approval or making a determination;
(p) if an act prescribed under this Agreement to be done by a party on or by a given day is done after 4.00 pm on that day, it is taken to be done on the next Business Day; and

(q) if a day on or by which an obligation must be performed or an event must occur or is deemed to occur is not a Business Day, the obligation must be performed or the event must occur or will be deemed to occur on or by the next Business Day.
2 Term

2.1 Initial Term

The Initial Term of this Agreement is for [INSERT] starting on the Commencement Date.

2.2 Extension of Initial Term

The Government may, in its sole discretion, extend the Term for a further period of two years from the Expiration Date by giving written notice to the Service Provider at any time before the end of the Initial Term.

3 Service provider’S OBLIGATIONS
3.1 Warranty

The Service Provider warrants that:

(a) it has the necessary expertise, experience, capacity and facilities required to perform its obligations in accordance with this Agreement;

(b) the Service Provider has all licences necessary to perform the Services;

(c) the Services will be rendered with due care and skill and that any materials supplied in connection with the Services will be reasonably fit for the purposes for which they are supplied;

(d) in performing the Services the Service Provider will not:

(i) breach an obligation owed to another person; or

(ii) infringe any Intellectual Property of another person; and

(e) it will perform the Services whenever required in accordance with the instructions provided at the time the Services are requested.

3.2 Standard

The Service Provider must perform the Services with due care and skill in accordance with:

(a) relevant best industry practice;

(b) all legislation, regulations, subsidiary legislation, ordinances and codes affecting the Services; and

(c) such other terms and conditions as are agreed at the time that the Services are requested.

3.3 Responsibilities of the Service Provider
The Service Provider must:

(a) liaise with, and comply with any requests made by the Government; 
(b) be available on standby at all times during the duration of this Agreement to supply the Services at any time required by the Government;

(c) provide the Services as and when required by the Government; 
(d) time is of essence for the performance of the Services to the Government; and
(e) comply with its obligations, if any, under the laws of Fiji and must not enter into a subcontract under this Agreement with a subcontractor without the prior written consent of the Government. 
4 Payment of the Fee

4.1 Fees

In relation to the provision of the Services, the Service Provider must only charge fees at the rates set out in Appendix C.

4.2 Payment of fees
(a) The Government must pay the Service Provider fees for the Services as set out in Appendix C. 

(b) The Service Provider will continue to provide the Services to the Government at all times even if the Government has defaulted on the terms of payment set out in this Agreement.

4.3 Invoicing
(a) Within 30 days of completion of any Services, the Service Provider must provide an invoice to the Government.

(b) Unless otherwise provided, payment will be made after the Services have, in all respect, been provided, in accordance with the requirements of this Agreement and in accordance with Appendix C. 

(c) All prices listed in this Agreement are inclusive of value added tax (‘VAT’). If the percentage of VAT chargeable changes, this must be reflected in the amount the Service Provider invoices the Government under this Agreement from the date of change in the percentage of VAT chargeable.
(d) Before payment, the Services will be subjected to review by the Authorised Officer who may withhold payment if the Services do not comply with the Government’s requirements, the Government may withhold payment until the matter is resolved or until the Service Provider has taken any required corrective action.

(e) Payment will be made only on the written certification of an Authorised Officer that the Services have been delivered to the Authorised Officer’s satisfaction.

4.4 Delay

(a) The Service Provider agrees that any delay by the Service Provider in performing the Services in the timeframes required by the Government entitles the Government to deduct liquidated damages in the amount of $____ per day 
for the number of days between the specified time required by the Government for the performance of the Services and the actual time that the Services are performed. The parties agree that the amount of liquidated damages is a reasonable estimate of the loss suffered by the Government for the late performance of the Services. 
(b) Notwithstanding clause 4.4
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5 Intellectual Property 

5.1 Vests in the Government
Intellectual Property in all Services vests in the Government immediately upon its creation.

6 Confidential Information

(a) The Service Provider may only use the confidential information of the Client for the purposes of this Agreement, and must keep the existence and terms of this Agreement and any confidential information of the Client’s confidential expect where:

(i) the information is public knowledge (other than because of a breach of this Agreement by the Service Provider);

(ii) disclosure is required by law or a regulatory body (including a relevant stock exchange); or

(iii) disclosure is made to an advisor of the Service Provider or a person who must know for the purposes of this Agreement on the basis that the advisor or person keeps the information confidential.

(b) The Service Provider shall not publish or disseminate information derived from the provision of Services without prior notification of and written approval of the Client.

(c) This clause survives termination of this Agreement. 

7 Conflict Of Interest

7.1 Warranty that there is no conflict of interest

The Service Provider warrants that, to the best of its knowledge after making diligent inquiry, at the date of signing of this Agreement no conflict of interest exists or is likely to arise in the performance of this Agreement.

7.2 Notification of a conflict of interest

If, during the performance of this Agreement a conflict of interest arises, or appears likely to arise, the Service Provider must:

(a) notify the Government immediately in writing;

(b) make full disclosure of all relevant information relating to the conflict; and

(c) take such steps as the Government reasonably requires to resolve or otherwise deal with the conflict.

8 Indemnity and Insurance

8.1 Indemnity

The Service Provider indemnifies the Government against all expenses, losses, damages and costs (on a solicitor and own client basis and whether incurred by or awarded against the Government) that the Government may sustain or incur as a result, whether directly or indirectly, of:

(a) any breach of this Agreement by the Service Provider;

(b) any negligent act or omission or wilful misconduct of the Service Provider or its employees; or

(c) any infringement by the Service Provider of Intellectual Property rights or moral rights of a third party,

except to the extent that any negligent act or omission of the Government contributed to the relevant liability.

8.2 Insurance

The Service Provider must at all times have valid insurance cover necessary for the Service Provider to perform its obligations under this Agreement including appropriate product liability and general liability insurance at a level that a prudent person would obtain in relation to the obligations of the Service Provider under this Agreement. The Service Provider must provide evidence of such insurance upon demand if requested by the Government.

8.3 Evidence of insurance required

The Service Provider must give evidence of insurance required under this clause 8 when the Government asks for it.

9 Dispute resolution

(a) Any dispute between the parties or any breach arising out of or in connection with this Agreement shall in principle be settled amicably by mutual consultation between the parties. 

(b) In the event any such dispute cannot be resolved, then such dispute shall be referred to and finally resolved by arbitration in Suva in accordance with the Arbitration Act 1965. The arbitral tribunal shall consist of a sole arbitrator. The arbitral award rendered by the arbitral tribunal shall be final and conclusive and binding on the disputing parties, and judgment upon such award may be entered in any court having competent jurisdiction. The language to be used in the arbitral proceedings shall be English.

(c) All costs and expenses (including the counsel’s fees) in relation to such arbitration proceedings (or any related legal proceedings), shall be borne by the respective party. Notwithstanding the foregoing, any final decision as regards the cost of arbitration taken by the arbitral tribunal shall be binding upon the parties.

(d) In the event of a dispute arising under this Agreement, the parties agree that, where practicable, they will continue to perform their obligations under this Agreement.

10 Termination

10.1 Termination and reduction for convenience

The Government may, at any time, by written notice, terminate this Agreement, or reduce the scope of the Services.

(a) Upon receipt of a notice of termination or reduction the Service Provider must:

(i) stop work as specified in the notice;

(ii) take all available steps to minimise loss resulting from that termination; and

(iii) continue work on any part of the Services not affected by the notice.

(b) If this Agreement is terminated under clause 10.1, the Government is liable only for payments for Services rendered before the effective date of termination.
(c) If the scope of the Services is reduced, the Government's liability to pay the Fee and any allowances and costs abates in accordance with the reduction in the Services.

10.2 Termination for default

(a) The Government may terminate this Agreement effective immediately by giving notice to the Service Provider if:

(i) the Service Provider fails to notify the Government of a conflict of interest under clause 7.2;

(ii) the Service Provider breaches a material provision of this Agreement where that breach is not capable of remedy; 

(iii) the Service Provider breaches any provision of this Agreement and fails to remedy the breach within 14 days after receiving notice requiring it to do so; or

(iv) an event specified in clause 10.2
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(b) The Service Provider must notify the Government immediately if:

(v) the Service Provider being a company, there is any change in the direct or indirect beneficial ownership or control of the Service Provider;

(vi) the Service Provider disposes of the whole or any part of its assets, operations or business other than in the ordinary course of business;

(vii) the Service Provider ceases to carry on business;

(viii) the Service Provider ceases to be able to pay its debts as they become due;

(ix) the Service Provider being a company enters into liquidation or has a controller or managing controller or liquidator or administrator appointed;

(x) the Service Provider being a natural person is declared bankrupt or assigns his or her estate for the benefit of creditors; or

(xi) where the Service Provider is a partnership, any step is taken to dissolve that partnership.

10.3 After termination

On termination of this Agreement the Service Provider must stop work on the Services.

10.4 Survival

The following clauses survive the termination of this Agreement:

(a) 5 (Intellectual Property);

(b) 6 (Confidential Information); and

(c) 8.1 (Indemnity).

10.5 Termination does not affect accrued rights

Termination of this Agreement does not affect any accrued rights or remedies of a party.

11 Notices and other communications

11.1 Notices
Any notice, demand, consent or other communication given or made under this Agreement (Notice):

(a) must be made in writing and signed by the sender or a person duly authorised by the sender; and

(b) must be addressed and delivered to the intended recipient at the address or facsimile number set out in Item 1 in Schedule A. 
11.2 Service of notices
Subject to clause 11.3, a notice, demand, consent, approval or communication under this Agreement must be:

(a) in writing, in English and signed by a person duly authorised by the sender; and

(b) hand delivered or sent by prepaid post, courier, facsimile or e-mail or other electronic means (Electronic Communication) to the recipient’s address for Notices specified in clause 11.1, as varied by any Notice given by the recipient to the sender. 

11.3 Electronic Communications
Notices may be delivered using a form of Electronic Communication unless and until a party gives a Notice to the other party stating that Electronic Communication is no longer an accepted form of communication for Notices addressed to the party.

11.4 Effective on receipt

A Notice given in accordance with clause 11.1 takes effect when taken to be received (or at a later time specified in it), and is taken to be received: 

(a) if hand delivered, on delivery;

(b) if sent by prepaid post, on the second Business Day after the date of posting (or on the seventh Business Day after the date of posting if posted to or from a place outside Fiji);

(c) if sent by courier, on the date of delivery (as stated in the consignment tracking advice obtained from the courier company);

(d) if sent by facsimile, when the sender's facsimile system generates a message confirming successful transmission of the entire Notice unless, within 8 business hours after the transmission, the recipient informs the sender that it has not received the entire Notice; or

(e) if sent by Electronic Communication, when it reaches the recipient’s electronic address designated for Notices, 
but if the delivery, receipt or transmission is not on a Business Day or is after 4.00 pm on a Business Day, the Notice is taken to be received at 8.00 am on the next Business Day.
12 ANTI-BRIBERY AND CORRUPTION

(a) The Service Provider must comply at all times with all applicable laws including but not limited to applicable anti-corruption laws, in which the Service Provider conducts business with the Government.

(b) The Service Provider agrees that it has not, and covenants that it will not, in connection with the performance of this Agreement, directly or indirectly, promise, authorise, ratify or offer to make or make any payments or provide anything of value to the Government or anyone for the improper purpose of influencing or inducing or as a reward for any act, omission or decision to secure an improper advantage or to improperly assist itself or the Government in obtaining or retaining business to any individual (or at the request of any individual) including a Government official.

(c) The Service Provider acknowledges that the Government may be entitled to terminate this Agreement on notice to the Service Provider should the Service Provider fail to comply with its obligations with respect to anti-bribery and corruption set out above.

13 GENERAL
13.1 Role of the Fijian Government 

(a) The parties acknowledge and agree that the Government, as the Fijian Government, has legislative, regulatory and statutory functions and those functions are separate from the obligations of the Government under this Agreement. If the Government has legislative, regulatory or statutory functions outside of this Agreement, the Government is deemed not to be acting in the capacity of the Government under this Agreement when exercising those functions.

(b) The Service Provider will not take any action or proceeding, or make any claim or demand against the Government under this Agreement which arises due to the exercise of any legislative, regulatory or statutory functions, discretion or implementation of any Government policy outside of this Agreement. 

13.2 Alterations
This Agreement may only be altered in writing signed by each party.
13.3 Service of process
Without preventing any other mode of service, any document in an action (including, any writ of summons or other originating process or any third or other party notice) may be served on any party by being delivered to or left for that party at its address under clause 11.1 for service of Notices under clause 111.

13.4 Survival
Any indemnity or obligation of confidence under this Agreement is independent and survives termination of this Agreement. Any other term by its nature intended to survive termination of this Agreement survives termination of this Agreement.

13.5 Set-Off

(a) In making any payments to the Service Provider, the Government may set off any amount due and payable by the Service Provider to the Government (whether under this Agreement or another agreement) against any amount due and payable by the Government to the Service Provider pursuant to this Agreement.

(b) The Service Provider is not entitled to set off any amount due and payable by the Government to the Service Provider against amounts due and payable by the Service Provider to the Government under this Agreement.

13.6 Further action
Each party must do, at its own expense, everything reasonably necessary (including executing documents) to give full effect to this Agreement and the transactions contemplated by it.
13.7 Remedies cumulative
Except as provided in this Agreement and permitted by law, the rights, powers and remedies provided in this Agreement are cumulative with and not exclusive to the rights, powers or remedies provided by law independently of this Agreement.  

13.8 Severability
Part or all of a provision of this Agreement that is illegal or unenforceable may be severed from this Agreement and the remaining parts of the provision or provisions of this Agreement continue in force.
13.9 Waiver
A party does not waive a right, power or remedy if it fails to exercise or delays in exercising the right, power or remedy. A single or partial exercise of a right, power or remedy does not prevent another or further exercise of that or another right, power or remedy. A waiver of a right, power or remedy must be in writing and signed by the party giving the waiver.

13.10 Relationship
Unless expressly stated, this Agreement does not create a relationship of employment, trust, agency or partnership between the parties.

13.11 Counterparts
This Agreement may be executed in counterparts. All executed counterparts constitute one document.
13.12 Governing law and jurisdiction
This Agreement is governed by the laws of the Republic of Fiji and each party irrevocably and unconditionally submits to the non‑exclusive jurisdiction of the courts of the Republic of Fiji.

SCHEDULE C
Scope of Services

SCHEDULE D


Payment Schedule
� For example: Investment Fiji, a body corporate established under section 3 of the Investment Fiji Act 1980.


                        National Trust of Fiji, a body corporate duly registered under the Charitable Trusts Act 1945.


                        Water Authority of Fiji, a corporate body established under section 5 of the Water Authority of Fiji Act 2007.





�Ministry to review this provision for each individual service contract


�Ministry to review 






